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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

Law No. 89174. 

Howe P. Cochran, Plaintiff, 

vs. 

Francis W. Hill, Jr., Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed July 14, 1937 

In the District Court of the United States 
for the District of Columbia 

Holding a Court of Law 

Law No. 89174 

Howe P. Cochran, 920 Potomac Electric Power Company 
Building, Washington, D. C., Plaintiff, 

vs. 

Francis W. Hill, Jr., Tower Building, Washington, D. C., 

Defendant. 

Declaration 

The plaintiff, Howe P. Cochran, sues the defendant Fran¬ 
cis W. Hill, Jr. for that on, to wit, the twenty-fifth day of 
March, 1937 and for a long period of time prior thereto, 
plaintiff had been and still is a good, true, honest, lawful 
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and law-abiding citizen of the United States, engaged in 
the practice of his profession, as attorney and tax counsel 
in the District of Columbia and in various other places 
throughout the United States including the states of Massa¬ 
chusetts and Rhode Island; and that said plaintiff was and 
is a member of the Bar of the United States District Court 
for the District of Columbia and the United States Court 
of Appeals for the District of Columbia, a member of the 
Bar of the Supreme Court of the United States, and that 
plaintiff has and had been admitted to practice and was at 
that time and is now practicing before the United States 
Board of Tax Appeals, the United States Court of Claims, 
the Department of the Treasury, and the various Federal 
District and Circuit Courts; that the said plaintiff, prior 
to the commission of the grievance committed by the de¬ 
fendant, as hereinafter set out, was always reputed, es¬ 
teemed and accepted by his friends, clients and others to 
whom he was known, to be a person of good name, credit, 
fame and reputation and to be a person of integrity 
2 and fair dealing; that on the day and in the year 
aforesaid, the said defendant composed, wrote and 
published a certain letter containing libelous statements 
pertaining to and regarding the plaintiff, and that said 
letter was by the defendant addressed and mailed to Mr. 
E. L. Martin, as Vice President of the H. & B. American 
Machine Co., Pawtucket, Rhode Island, a client of the 
plaintiff, with the intention of making and publishing to 
the said Mr. E. L. Martin and the H. & B. American Ma¬ 
chine Company, its officers and employees, the said libelous 
statements contained therein. Yet the defendant on, to 
wit, the twenty-fifth day of March, 1937, well knowing the 
premises and contriving and maliciously intending to bring 
him, the said plaintiff, injury in his good name, credit, fame 
and reputation and otherwise to cause it to be believed that 
one William N. Wood had a half interest in the suit, con¬ 
tract, work and account that the plaintiff had handled for 
the H. & B. American Machine Co. in the Court of Claims, 
and which had resulted in a judgment of $244,468.56 with 
interest, and further to cause it to be believed that the 
merit of the claim there sued upon was discovered by the 
said Wood and worked out by the said Wood and that the 
suit was won upon the “point ’ 9 that the said Wood devel- 
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oped, and further to cause it to be believed that the plaintiff 
had deceived, lied to and over-reached the said Wood in the 
matter of fee and compensation, and in order to vex, harass 
and oppress, impoverish, damage and wholly ruin the plain¬ 
tiff in his good name, credit, fame and reputation and to 
destroy his standing with his friends and clients, and to 
wholly destroy his professional reputation, he, the said 
defendant, maliciously, wilfully, falsely and wrongfully 
composed, wrote, published and dispatched this letter, and 
he, the defendant, caused it to be delivered and published 
to the said Mr. E. L. Martin and the H. & B. American 
Machine Company, its officers and employees, clients of 
the said plaintiff in his profession as an attorney and tax 
counsel, and to whom the plaintiff was well known, said 
letter being false, scandalous, malicious and a de- 
3 famatory libel of and concerning the said plaintiff 
of the tenor and words following: 

“Francis W. Hill, Jr. 

Tower Building, 

Washington, D. C. 

“March 25, 1937 

“Mr. E. L. Martin, Vice-President, 

H. & B. American Machine Company, 

Pawtucket, Rhode Island. 

Dear Mr. Martin: 

“Mr. William X. Wood and Mr. Howe P. Cochran [mean¬ 
ing the plaintiff] were associated in representing your com¬ 
pany in the matter of a tax refund for the years of 1917, 
1918 and 1919. you will recall that this case was tried in 
the Court of Claims, and judgment was awarded your com¬ 
pany in the sum of $244,468.56, with interest. 

“Mr. Wood states that Air. Cochran [meaning the plain¬ 
tiff] represented to him that there was a total fee of $30,000, 
of which 2/3 or $20,000 had to be paid to other lawyers and 
that the fee received by Mr. Cochran [meaning the plain¬ 
tiff] amounted to $10,000, which fee, after deducting cer¬ 
tain office expenses chargeable to this case, was to be di¬ 
vided equally between Mr. Cochran [meaning the plaintiff] 
and Mr. Wood. 

“Mr. Wood and Mr. Cochran [meaning the plaintiff] 
were associated in another case, in which you are not in 
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anv wav interested, but in that case Mr. Wood has received 
a fairlv substantial fee and half of the net fee in this case 
is due to Mr. Cochran [meaning the plaintiff]. However, 
Mr. Wood has just been advised that the information given 
to him by Mr. Cochran [meaning the plaintiff] with respect 
to the fee in your Court of Claims case being $10,000 was 
incorrect, and that he was further advised that Mr. Coch¬ 
ran [meaning the plaintiff] has actually received approxi¬ 
mately $40,000 in that matter, and that there will be paid 
to Mr. Cochran [meaning the plaintiff] in addition thereto, 
approximately $40,000. which payment will be made either 

some time this vear or next vear. 

* * 

“Mr. Wood wishes to pay to Mr. Cochran [meaning the 
plaintiff] every penny that may be due him: however, if the 
information which Mr. Wood has just received is correct, 
and the fee actually received, or to be received bv Mr. Coeli- 
ran [meaning the plaintiff] in your Court of Claims case 
is in the neighborhood of $80,000, Mr. Wood will then wish 
to have an accounting struck between him and Mr. Cochran, 
[meaning the plaintiff]. 

“Mr. Wood advises that the merit of your claim was dis¬ 
covered bv him; that the tlieorv of it was worked out bv 
him, and the case was won on the point which Mr. Wood 
developed. It is Mr. Wood’s position that he does have a 
legal claim to any fee remaining in your hands, and does 
have the right to impress an attorney's lien upon 
the same. 

4 “I should greatly appreciate it if you would be 

good enough to advise me as to just what fees have 
been paid and are to be paid in this ca>e. We do not expect 
you to take sides in this matter in behalf of Mr. Wood, of 
course, but we do feel that we are entitled to full informa¬ 
tion with respect to the transaction. 

“I might further advise that Mr. Ilowe P. Cochran 
[meaning the plaintiff | had tiled suit in the District Court 
of the United States for the District of Columbia against 
Mr. Wood in connection with the fee in the other case to 
which I above referred and it is Mr. Wood's intention, 
based on information lie has received, to defend that suit 
and to set up a counterclaim based on the fee due to him in 
the Court of Claims case of your company, and that in said 
case Mr. Wood is represented by .Judge John W. Price and 
me. 
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With kind regards, and thanking you for a prompt reply, 
I am 

“Verv truly vours, 

FWH:LP (signed) Francis W. Hill, Jr.” 

The said defendant meaning and intending to mean by 
the aforesaid letter, and being by the said clients and 
friends of the said plaintiff understood to mean, state, 
charge and insinuate, that the said plaintiff had misrepre¬ 
sented facts which >t was bis dutv to disclose fullv and 

• % 

truthfully, and that the said plaintiff had not acted in ac¬ 
cordance with the usual condm t of a man of honesty and in¬ 
tegrity and in accordance with the approved rules of con¬ 
duct for members of the legal profession, and that the plain¬ 
tiff had bed to and over-reached and cheated the said 
Wood: whereas in truth the said Wood did not have a half 
interest in the fee of the IT. and P>. American Machine Co. 
Court of Claims case, and did not discover or develop the 
merits of the claim, and the plaintiff did not make such mis- 
ropresi elation as charged, nor did the plaintiff lie to, cheat 
or over-reach the said Wood, nor was it the duty of the 
plaintiff to make any representations or to disclose any 
such facts i<: the said Wood, and the plaintiff further avers 
that the said Wood had no interest in the fee arising out of 
the H. !>. American Machine Company case, the said 
Wood not being an actual or limited partner, nor a part 
owner, nor participant in the profits in the undertaking; 
but that, on tin* coni ray, the said Wood's connection with 
that matter was solely in the capacity of a hireling or a 
casual employee of the said Cochran upon that matter, as 
evidenced by a written contract signed by the said plain¬ 
tiff and tin* said Wood, and the said Wood's compensation 
was limited, to the amount of $5,000, which amount 
was fully paid to said Wood and accepted by him; 
that there was no duly upon tin* said Cochran to dis¬ 
close* to Wood the amount of the fee arising out of the tax 
matter of tin* II. c; 1>. American Machine Co; that the plain¬ 
tiff did not at any tw a nor evei has attempted to hide from 
•ho said W-. :] tin* :r mmt of the fee arising out of said tax 
i.:: P v and that plaintiff freely told the said Wood on vari¬ 
ous occasions and discussed within hearing of the said 
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Wood at various times, tlie amount of tlie fee arising out of 
the matter herein referred to a> the II. and 1». American 
Machine ('o. case in the (‘ourt of < ’Iaim> : and tliat the plain¬ 
tiff never d’d nor has misrepresented t<> tin said Wood the 
amount of the fee arising out of that matter, nor ever made 
the statements or representations imputed to him and con¬ 
tained in the letter of the said defendant addressed to Mr. 
E. L. Martin, Vice President, II. & B. American Machine 
Co., Pawtucket, Rhode Island. 

The said libelous letter composed, written and published 
by the defendant, was dispatched, published, delivered to 
and read bv the following, annum others: 

Mr. E. L. Martin. Vico President of the II. & l'». American 
Machine Company (and himself a client of the plaintiff) 
Powers and Hall, attorneys for the II. vk P>. American Ma¬ 
chine Company and various officers and employees of the 
H. & B. American Machine Company. 


As a result of the publication of the aforesaid libelous let¬ 
ter to the above named persons, the plaintiff was injured 
in the practice of his profession: the existing relations be¬ 
tween the plaintiff and Mr. E. L. Martin, and/or Powers 
and Hall, and/or II. & B. American Machine Company, its 
officers and employees have been impaired, the future re¬ 
lations between the said persons and the plaintiff have been 
impaired and jeopardized and the continuous relationship 
of attorney and client between the plaintiff and Mr. E. L. 
Martin and/or the IT. & B. American Machine Company, 
its officers and employees, and the friendship and 
6 patronage of these persons has been placed in jeop¬ 
ard v. 

w 

Plaintiff states that, in the past, plaintiff, in acting as 
attorney and/or tax consultant for IT. & B. American Ma¬ 
chine Company, has earned from the II. & B. American Ma¬ 
chine Co. fees in the amount of, to wit, $125,000; that as a 


consequence of the statements contained in the said libelous 
letter and the publication of the said statements to the vari¬ 
ous persons aforementioned, plaintiff has had good and 
valuable accounts jeopardized and impaired in the amount 
of, to wit, $250,000; and, therefore, the premises considered, 
the plaintiff asks special damages of $250,000. 
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Plaintiff further alleges that bv means of the committing 
of which grievance by said defendants, as aforesaid, the 
plaintiff lias been greatly humiliated and has suffered great 
mental anguish and is greatly injured in his good name, 
credit, honesty, fame, reputation and profession and by 
means of the committing of tlu 1 grievance aforesaid by the 
defendant the plaintiff has been brought into public scandal, 
infamy and disgrace with and amongst his friends and 
clients to whom the falsity of said publication by the de¬ 
fendant was unknown and on account of the grievance by 
the publication by the said defendant as aforesaid from 
thence hitherto the plaintiff's clients and friends have sus¬ 
pected and believed and do still suspect and bclive that the 
statements made in the libelous letter of the defendant were 


true, and that the plaintiff misrepresented facts which it 
was his duty to disclose openly and fully and not to mis¬ 
represent, to the damage to the plaintiff in the amount of 
$250,000. 

The plaintiff further alleges that the defendant was un¬ 
der a duty to the plaintiff to refrain from publishing any 
untruthful matter injurious to the plaintiff, and notwith¬ 
standing his duty in the premises the defendant did wilfully 
and maliciously publish the aforesaid libel, thereby damag¬ 
ing and injuring the good-will and professional reputation 
of the plaintiff in the amount of $250,000; and, therefore, 
the plaintiff asks general damages for statements 
7 libelous per se in the amount of $250,000. 

The plaintiff further alleges that the defendant 
is an attorney-at-law and is well read and versed in the law 
and knows and knew his duty to the plaintiff, and to a fellow 
lawyer, and knew full well the grievous and destructive 
nature of fhe offense that he was committing in the writ¬ 
ing of the aforementioned libelous letter, and the defendant 
did write such letter with a malicious, wilful, wanton dis¬ 
regard of the rights of the plaintiff and with intent and 
purpose, to injure and destroy his (the plaintiff’s) good 
name and credit and the plaintiff’s business and to drive 
away the plaintiff’s clients and utterly ruin him, and there¬ 
fore the plaintiff asks punitive damages of $200,000. 


i 


i 

i 

i 
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WHEREFORE the plaintiff brings this suit and claims 
of the defendant actual damages in the sum of $500,000, 
and punitive damages in the sum of $200,000. 

HOWE P COCHRAX 

Dated July , 1937. 


August IS, 1937 


Memoranda 


Demurrer to declaration tiled. 


November 5, 1937 

Demurrer to declaration overruled with leave to plead in 
10 days. 


S 


Pleas 

Filed December 17, 1937 


Plea No. 1. Now comes the defendant bv his attorneys 

* • 

below named and as plea to the declaration tiled herein 
admits that the plaintiff was on, to-wit, the 25th da\ of 
March, 1937, and for some time prior thereto had been, a 
good and law abiding citizen of the L'nited States, engaged 
in the practice of his profession as attorney and tax coun¬ 
sellor in the District of Columbia, and that said plaintiff 
was and is a member of the Par of the District Court of tbo 
United States for the District of Columbia, and that tin* 
plaintiff has been admited to practice, and was then prac¬ 
ticing before tin* United States Board of Tax Appeals, the 
United States Court of Claims and the Department of the 
Treasury: defendant admits that he wrote tin* letter dated 
March 25, 1937, a Mresscd to E. L. Martin, and set out 
in the said declaration: that defendant is without >uni -ienl 
information to either admit or deny that the plaintiff is 
engaged in the practice of law in various places other than 
the District of Columbia throughout the United States, 
including Massachusetts and Rhode Island, is without suf¬ 
ficient information to either admit or deny that the plain- 
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tiff is a member of the various Bars set out in the 

9 Declaration in addition to those specifically ad¬ 
mitted; that defendant is without sufficient informa¬ 
tion to either admit or deny that said Wood did not have 
a half interest in the fee of the H. & B. American Machine 
Company Court of Claims case or that said Wood did not 
discover or develop the merits of the claim, or that the 
said Cochran did not make the representations as charged, 
or that the said Cochran did cheat or overreach the said 
Wood, or that it was not the duty of said Cochran to make 
any representations to said Wood in collection with his fee 
arrangement concerning Hie H. & B. American Machine 
Company case, or that the said Wood had no interest in 
the fee arising out of the ll. & B. American Machine Com¬ 
pany case, or that the said Wood was not an actual or lim¬ 
ited partner, nor a partner nor participant in the profits of 
said undertaking, or that said Wood’s interest was solely 
in the capacity of a hireling or casual employee of the said 
Cochran; the defendant is without sufficient information to 
either admit or deny that the plaintiff was injured in the 
practice* of his profession or that tlie existing relations be¬ 
tween the plaintiff and Mr. E. L. Martin and/or the IT. B. 
American Machine Company have been impaired, and if 
such allegations which are neither admitted nor denied 
be material, the defendant demands strict proof thereof; 
the defendant denies all the other allegations contained 
in said declaration. 

Plea Xo. 2. Xow comes the defendant bv his attornevs 

* % 

below named and as further plea to the above entitled 
complaint admits that the plaintiff was on, to-wit, the 25th 
day of March, 1937, and for some time prior thereto had 
been, a good and law abiding citizen of the United States 
engaged in the practice of his profession, as attorney and 
tax counsellor in the District of Columbia, and that said 
plaintiff was and is a member of the Bar of the Dis- 

10 trict Court of the United States for the District of 
Columbia, and that the plaintiff has been admitted 

to practice and was then practicing before the United 
States Board of Tax Appeals, the United States Court of 
Claims and the Department of the Treasury; defendant 
admits that he wrote the letter dated March 2'."), 1937, ad¬ 
dressed to E. L. Martin, and set out in the said declara- 
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tion: tin* defendant is without sufiieient information to 
either admit or deny that the plaintiff is engaged in tiie 
practice <>f law in various places other than the District 
of Columbia, throughout the I’nited States, including 
Massachusetts and Rhode Island, is without sufiieient in¬ 
formation to cither admit or deny that the plaintiff is a 
member of the various Bars set out in the declaration in 
addition to those specifically admitted: that defendant is 
without sufficient information to either admit or deny that 
said Wood, did not have a half interest in the fee of the 
II. & B. American Machine Company Court of Claims case, 
or that said Wood did not discover or develop 1 lie merits 
of the claim, or that the said Cochran did not make the 
representations as charged, or that the said Cochran did 
cheat or overreach the said Wood or that it was not the 
duty of said Cochran to make any representations to said 
Wood in connection with his fee arrangement concerning 
the II. & B. American Machine Company case. or that the 
said Wood had no interest in the fee arising out of the 
H. &. C. American Machine Company case, <>r that the said 
Wood was not an actual or limited partner, nor a partner 
nor participant in tin* profits of said undertaking: or that 
said Wood’s interest was solely in the capacity of a hire¬ 
ling or casual employee of tin* said Cochran; the defendant 
is without sufficient information to either admit or deny 
that the plaintiff was injured in the practice of his profes¬ 
sion, or that the existing relations between the plaintiff and 
Mr. Id. L. Martin, and or the II. B. American Machine 
Company have been impaired, and if such allega- 
11 tions which are neither admitted or denied be ma¬ 
terial the defendant demands strict proof thereof: 
the defendant denies all the other allegations contained 
in said declaration, and defendant further states that the 
occasion on which said letter was written was one of ab¬ 
solute privilege, that is to say, that some time prior to 
the writing of said letter the plaintiff and one William 
X. Wood had !>.*en associated in a number of cases togather 
and had been handling tax matters pursuant to certain 
agreements made between them: that as a result of cer¬ 
tain disagreements which arose between the plaintiff and 
the said William 11. Wood, the plaintiff instituted suit in 
the District Court of the United States for the District of 
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Columbia ajrainst the said William X. Wood, in Equity 
Cause Xo. 62,926, in which the plaintiff claimed that the 
said Wood was indebted to him in the sum of Twenty-five 
Thousand Dollars ($2o,000.00), and the said plaintiff 
caused a rule to show cause to he issued therein; the said 
Wood conferred with the Honorable John W. Price and 
with the defendant, both beinjr members of tin* Bar of this 
(Vnirt, and requested the said John W. Price and said de¬ 
fendant to represent him in said cause, and the said Price 
and this defendant agreed to represent the said Wood in 
said cause, and entered their appearance therein as his 
attorneys; that the said Wood conferred with the said 
Price and the said defendant, and advised them of the 
facts set out in said letter; fold them that said facts were 
true and correct, and based on the statements made by 
the said Wood, the said Price and the said defendant, as 
attorneys of record, prepared for the said Wood an answer 
to the rule to show cause, and said answer was filed in said 
cause on the 24th day of March, 1927, which was prior to 
the writing of said letter; that said answer to said rule 
was signed and sworn to by the said Wood, and in said 
answer the allegations contained in said letter with respect 
to tin* II. & B. American Machine Company were set out in 
more detail by the said Wood than they are set out in said 
letter; that the said Wood advised the said Price and the 
said defendant that he desired to file an answer to 
12 the bill of complaint filed by the said plaintiff in said 
cause and desired also H> include a crossbill in the 
nature of a counterclaim and that he desired in said answer 
and in said crossbill to assert against tlie said Howe P. 
Cochran his claim, based on the facts set out in said answer 
to the rule to show cause relating to the H. B. American 
Machine Company case; that it became and was the duty 
of this defendant in his representation of the said Wood 
lo make proper inquiry as to the facts so as to adequately 
and properly represent the said Wood; that the defendant 
wrote said letter solely pursuant to his duty to the said 
Wood: that the defendant did no! write said letter for the 
purpose of injuring or dama.uiji.u' the said plaintiff herein 
or because of any malice. 

Plea Xo. M. Xow comes Ihe defendant by his attorneys 
below named and as further plea to the declaration filed 
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herein admits that tin* plaintiff was on, to-wit, tin* 25th day 
of March, 1937, and for some time prior thereto had been, 
a good and law abiding citizen of the United States en¬ 
gaged in tin* practice of his profession, as attorney and 
tax counsellor in the District of Columbia, and that said 
plaintiff was and is a member of the I>ar of the District 
Court of the United States for the District of (’olumbia, 
and that the plaintiff has been admitted to practice and was 
then practicing before the United States Board of Tax 
Appeals, the United States Court of Claims and the Depart¬ 
ment of the Treasury: defendant admits that lie wrote the 
letter dated March 25, 1937. addressed to K. L. Martin, and 
set out in the said declaration: the defendant is without 
sufficient information to either admit or deny that the plain¬ 
tiff is engaged in the practice of law in various places other 
than the District of Columbia, throughout the United 
States, including Massachusetts and Rhode Island, is with¬ 
out sufficient information to either admit or deny 
13 that the plaintiff is a member of the various Bars 
set out in the declaration in addition to those spe¬ 
cifically admitted: that defendant is without sufficient infor¬ 
mation to either admit or deny that said Wood did not have 
a half interest in tin* fee of the II. & B. American Machine 
Company Court of Claims case, or that said Wood did not 
discover or develop the merits of tin* claim, or that the 
said Cochran did not make the representations as charged, 
or that the said Cochran did cheat or overreach the said 


Wood or that it was not the duty of said Cochran to make 
any representations to said Wood in connection with his 
fee arrangement concerning the II. & B. American Machine 
Company case, or that the said Wood had no interest in 
the fee arising out of the II. & B. American Machine Com¬ 
pany case, or that the said Wood was not an actual or 
limited partner, nor a partner nor participant in the profits 
of said undertaking: or that said Wood’s interest was solely 
in the capacity of a hireling or casual employee of the said 
Cochran; the defendant is without sufficient information to 
either admit or deny that the plaintiff was injured in the 
practice of his profession, or that the existing relations be¬ 
tween the plaintiff and Mr. K. L. Martin, and/or the H. & 
B. Machine Company have been impaired, and if such alle¬ 
gations which are neither admitted or denied be material 
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t 1 h* defendant demands strict proof thorcof; the defendant 
denies all Ihe o-her allegations contained in said declara¬ 
tion, and defendant farther states that tin* occasion on 
which said letter was written was one of qualified privilege, 
that is to say. that sonic time prior to the writing of said 
letter tin* plaint! IT and one W illiam X. Wood had been asso¬ 
ciated in a number of cases together and had been handling; 
tax matters pursuant to certain agreements made between 
them; that as a result of certain disagreements which arose 
between the plaint’ff and lie* said William X. Wood, the 
Plainliff instituted sail in the District Court of the United 
States for the District of Columbia against the said 
14 William X. Wood, in lOquity Cause Xo. 63,93(5, in 
which the plaintiff claimed that the said Wood was 
indebted to him in the sum of Twenty-five Thousand Dol¬ 
lars (:>23,()()().()()), and the said plaintiff caused a rule to 
show cause to be issued therein; the said Wood conferred 
with the Honorable John W. Drier and with the defendant, 
both bciny members of the Bar of this Court, and requested 
the said John W. Price and said defendant to represent 
him in said cause, and the said Price and this defendant 
agreed to represent the said Wood in said cause, and en¬ 
tered their appearance therein: that the said Wood con¬ 
ferred with the said Price and the said defendant, and ad¬ 
vised them of the fact* set out in said letter; told them that 
said fads wore Irue and correct, and based on the state¬ 
ments made by the said Wood, tin* said Prince and the said 
defendant, as attorneys of record, prepared for the said 
Wood an answer to the rule to show cause, and said answer 
was filed in said cause by said Price and the defendant in 
ii'ood faith and without malice, and in perform .unco of their 
professional duties in the premises, on the 24th day of 
March. 1937. which was prior to the writing of said letter: 
that said answer lo said rule was signed and sworn to by 
Hie said Wood, and in said answer the allegations contained 
in said letter with respect to the 11. & B. American Machine 
Company were set out in more detail by said Wood than 
they arc set oui in said letter: that tin* said Wood advised 
the said defendant that lie desired to file an answer to the 
i.Iii of complaint .filed by Hie said plaintiff in said cause 
and desired also to include a crossbill in the nature of a 
counterclaim and that he desired in said answer and in said 
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crossbill to assert against the said ITowe P. Cochran his 
claim, based on the facts set out in said answer to the rule 
to show cause relating to the H. & B. American Machine 
Company case: that it became and was the duty of this 
defendant in his representation of the said Wood to make 
proper inquiry as to the facts so as to adequately and prop¬ 
erly represent the said Wood: that the defendant 
15 wrote said letter solely pursuant to his duty to the 
said Wood; that tin* defendant did not write said 
letter for the purpose of injuring or damaging the said 
plaintiff herein or because of any malice; that said letter 
was written in good faith and without malice; that the said 
Wood represented to the defendant that the statements 
contained in said letter were true: the defendant states 
that said statements complained of were relevant to the 
issues raised in the aforesaid Cochran-Wood suit: that 
said suit was then pending; that the alleged libel was ad¬ 
dressed and sent to a prospective witness, was sent pur¬ 
suant to the defendant's duty to his client, for the purpose 
of preparing- for trial; that the occasion was one of quali¬ 
fied privilege: that there was no abuse of said qualified 
privilege; then* was no excessive publication; no abusive 
language and the defendant acted with probable cause and 
without express or actual ’• alice and the defendant states 
that the plaintiff should not recover in said cause. 

JXO. W. PRICE, 

E. HILTON .JACKSON, 
Attorney. s- for Defendant. 


.1/ e morn nd inn 


December 31, 1937. 
Joinder of issue filed. 


Motion For Sum mar// Jndynn nt 
Filed April 22, 1939 


Now conies tin* defendant by his attorneys below named 
and moves for a summary judgment in his favor; this de¬ 
fendant refers to his Affidavit tiled herein pursuant to Rule 
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06 , Rules of Civil Procedure, and as grounds of this motion 
states: 

1. That it appears from the pleadings herein, including 
the said affidavit, that the letter forming the basis of this 
suit is a privileged communication and that judgment 
should be entered herein for the defendant. 

2 . The record herein, together with said affidavit filed 
herein by the defendant, shows that the alleged defamatory 
statement is absolutely privileged. 

3. The record herein, together with said affidavit filed 
herein by the defendant, shows that the alleged defamatory 
statement was uttered and published upon an occasion of 

privilege. 

17 4. That the record herein, together with the af¬ 

fidavit filed herein by the defendant, shows that the 
statements complained of were relevant to the issues in the 
Cochran-Wood suit, and that therefore the communication 
was one of absolute privilege. 

5. That the record herein, together with the affidavit of 

defendant, shows that the communication complained of 

was written bv an attornev of record in the Cochran-Wood 
• • 

case: that the alleged libel was addressed and sent to a 
party in interest, pursuant to defendant Hill’s duty to his 
client, for the purpose of preparing for trial; that the occa¬ 
sion, viewed in the light most favorable to the plaintiff, was 
one of qualified privilege, and the plaintiff does not allege 
facts showing an abuse of that privilege—that is, there is 
no affirmative allegation of excessive publication, no alle¬ 
gation of violent or unnecessarily abusive language, no 
allegation that said Wood did not make the representations 
to the defendant herein, no allegation that the defendant 
Hill, who was acting in line of duty to his client, acted with¬ 
out probable cause and with express and actual malice. 

6 . The record, together with the affidavit of the defen¬ 
dant, does not show that the plaintiff has a cause of action 
for damages on account of defamatory statements or other¬ 
wise. 

7. And for other matters apparent of record. 

JOIIX W. PRICE, 

E. 1 1 1 ETON JACKSON, 

Attorneys for Defendant. 
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* * 
i >is 1 rict of < ‘olumbia, ss : 

Francis \V. Mill. .Ir.. first duly sworn deposes and 
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Mild Use said Wood in connection wmi me nanuiai; m a 
I,v them in behalf of the it. & F. American Maeliine Corn- 
pony of South Attelboro, Massaelmsetis, (that letters to 
this Company may also !><• addressed t : 1 meke!, Idaxh* 
Island) and represented to the said attorneys that the state¬ 
ments being made by him were true; that based on said 
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statements 11i<* said attorneys prepared an answer to the 
ru!<* to show cause, and tlit*r<* was set out in said answer a 
statement by the said Wood as to the Ii. & 15. American 
Machine Company matter, as follows: 

“As aliened by the plaintiff, the plaintiff and this defen¬ 
dant did jointly undertake to handle a number of eases; 
that among the eases jointly undertaken by the plaintiff 
and the defendant is Ihe east* of If. & 15. American Machine 
Company of South Attclhoro, Massachusetts, .against the 
Failed States (Government on the question of a tax refund; 
that at the time the plaintiff and the defendant ay reed to 
be associated in this matter the plaintiff and the defendant 
ay reed that the fee should be equally divided between them; 
that said client had originally been represented by the 
plaintiff and that shortly afler the agreement above re¬ 
ferred to the plaintiff represented to the defendant that if 
recovery could be had of the money illegally paid on ac¬ 
count of 1017, Ibis and 1010 taxes, that Ihe total fee would 
be about Thirty Thousand Dollars ($.*>0,000), of which two- 
thirds (2 d) would be paid to other attorneys and that tin* 
plaintiff would receive one-third (1 '•’>) or about Ten Thou¬ 
sand Dollars (SI(),()D0), and requested the defendant to 
agree to accept Five Thousand Dollars ($5,000), and 
20 the defendant, relying upon said representation, 
agreed to accept Five Thousand Dollars ($5,000); 
that upon information and belief this defendant states, ex¬ 
pects to prove and therefore avers that the said statements 
of the said plaintiff wore untrue and were false and were 
made for the purpose of induciny the defendant to believe 
that the total fee would be 'Pen Thousand Dollars ($10,000) ; 
that the true facts were that the said fee agreement was 
totally different from that alloyed and represented by the 
plaintiff: that suit was brouyht in behalf of said II. & lb 
American Machine Company against the United States 
(Government in the Court of Claims and judgment was 
rendered in behalf of the said II. 15. American Machine 
Company; that the baited States (Government, applied for 
:i. writ of certiorari to the Supreme Court of the United 
States and that pending action on tlx* petition for the 
writ a settlement of said case was made and thereafter 
the plaintiff, through C. Leo DeOrsev, his agent, servant 
and employee, to-wit, his bookkeeper, held out and rep- 
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resented to the defendant that the total fee received 
was Ten Thousand Dollars ($10,000); that the plaintiff 
had charged up Four Thousand Dollars ($4,000) as ex¬ 
penses, and that there was due to the defendants as his 
share of the fee the sum of Three Thousand Dollars $3,000) 
and did then and there give to the defendant the plaintiff’s 
check in the sum of Three Thousand Dollars ($3,000); that 
at the time of the payment of said check the said DeOrsey 
exhibited to the defendant an alleged statement, and stated 
that he wished the defendant to approve the same. The de¬ 
fendant then and there stated that the accounts were kept 
by the plaintiff and that he, the defendant did not then 
and there have personal knowledge of the account, but that 
he would approve the same, subject to the right to go over 
the books of the plaintiff and verify the same and if there 
were any errors then that said errors should be corrected; 
this plaintiff has recently, that is to say, within the last 
ten days, been advised, informed, believes, expects to prove 
and therefore avers that the representations held out by the 
said plaintiff with respect to the fee in the said II. & B. 
American Machine Company case were false and fraudulent 
and made for the purpose of deceiving and defrauding this 
defendant; that this defendant is advised, expects to prove 
and therefore avers that the plaintiff has now been paid 
more than Forty Thousand Dollars ($40,000) on account of 
his fees in said H. & B. American Machine Company case 
and that in addition thereto will receive a further sum of 
approximately Forty Thousand Dollars ($40,000), making 
in all a total fee of Eighty Thousand Dollars ($80,000), and 
this defendant states that from said sum of Forty Thou¬ 
sand Dollars ($40,000) there should be deducted whatever 
legitimate and proper expenses may have been advanced 
by the said plaintiff and that the remainder of said sum 
should be equally divided between the plaintiff and the de¬ 
fendant. Even assuming that the expenses are as set out 
in “Exhibit B”, the principal and interest thereon amount 
to Eighteen Thousand, Nine Hundred and Seventy-eight 
Dollars and Thirteen Cents ($18,978.13) and deducting the 
same from the fee of Forty Thousand Dollars ($40,000) re¬ 
ceived by the plaintiff, this would leave a net balance of 
Twenty-one Thousand, Twenty-one Dollars and Eighty- 
seven Cents ($21,021.S7) and that one half thereof or 
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21 Ton Thousand, Five Hundred and Fifteen Dollars 
and Ninety-three Cents ($10,515.93) is due by the 
plaintiff to this defendant; that as aforesaid there re¬ 
mains in the hands of this defendant in connection with the 
United States Rubber Company case the sum of Fourteen 
Thousand, One Hundred and Fifty-nine Dollars and Eighty- 
four Cents ($14,159.84); that there is due to the plaintiff on 
account thereof Seven Thousand, Seventy-nine Dollars and 
ninety-two Cents ($7,079.92) and deducting said Seven 
Thousand, Seventy-nine Dollars and Ninety-two Cents ($7,- 
079.92) from the amount due by the plaintiff to the defen¬ 
dant, namely, Ten Thousand, Five Hundred and Fifteen 
Dollars and Ninety-three Cents ($10,515.93), there remains 
due to the defendant by the plaintiff the sum of Three Thou¬ 
sand, Four Hundred and Thirty-six Dollars and One Cent 
($3,436.01).” 


That the said Wood read said answer to the aforesaid 
rule, which answer contained the statements hereinbefore 
just quoted, stated that said allegations were true, on the 
24th day of March, 1937, he signed said answer, acknowl¬ 
edged the same before a notary public; and the said answer, 
pursuant to instructions from said Wood was on said date 
filed in said Equity cause No. 63966. 

That the said Price and this defendant acting in their 
capacity as attorneys for the said Wood had a conference 
with the said Wood on the 25th day of March, 1937, in the 
oljiee of this attorney, and acting as attorneys for the said 
Wood this defendant in conjunction with the said John W. 
Price, in the presence of said Wood dictated to Mr. E. L. 
Martin, Vice-President, H. & B. American Machine Com¬ 
pany, the letter which is the basis of this suit; that the said 
Wood requested the writing of said letter and stated that 
the facts therein contained were true; that this letter was 
sent to the said E. L. Martin, Vice-President of the said 
H. & B. American Machine Company by this defendant for 
the purpose of investigating the facts in connection with the 
law suit which was then pending, and in connection with 
issues which had been raised in said law suit, and that this 
defendant is advised that as a matter of law he had the 
right, and that it was his duly, as an attorney represent¬ 
ing a client, to write said letter, and to make an investiga- 
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22 tion as to the issues presented by the case between 
the said Cochran and the said Wood, and that said let¬ 
ter is a privileged communication; that this affiant acted 
in good faith in filing the aforesaid answer to the rule to 
show cause in the Cochran-Wood case; that he acted in good 
faith in writing and in sending the letter forming the basis 
of this suit; and that he acted without malice. 

FRANCIS W HILL JR 

Subscribed and sworn to before me this 8th day of April, 
1939. , 

FRANCES P. STANLEY 
(Notarial Seal) Notary Public , D. C. 

My Commission Expires February 15, 1942. 

JOHN W. PRICE 
E HILTON JACKSON 

Attorneys for Defendant. 

23 Affidavit 

Filed May 5, 1939 

# * # 

District of Columbia, ss: 

Howe P. Cochran, being first duly sworn, deposes and 
says: 

1— that he is the plaintiff in the above-entitled cause; 

2— that he is an attorney at law practicing in Washing¬ 
ton, D. C.; 

3— that he knows the defendant Hill and has known him 
personally and socially for several years; 

4— that on March 24, 1937, the defendant personally 
served on him the Answer to the Rule to Show Cause in 
Equity No. 63936; 

5— that on that day the Rule to Show Cause was argued 
in this court; 

6— that the defendant Hill was present at the trial table 
on that day when the Rule was argued; 

7— that on that day, at the trial table, in the presence of 
the defendant Hill and others, the plaintiff exhibited and 
read from the following papers, among others: 
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(a) a written agreement signed by the plaintiff and Wil¬ 
liam N. Wood, by the terms of which the plaintiff had em¬ 
ployed Wood and had agreed to pay him $5,000.00 on the 
H. & B. American Machine Co. case; (copy of said contract 
is attached hereto as Exhibit A.) 

24 (b) an Account Stated as of June 4, 1936 of the 
account between H. P. Cochran and William N. Wood 

showing a large balance due the plaintiff Cochran and bear¬ 
ing both the “O. K.” and the signature of Wood, (copy of 
said Account Stated was attached to the original Bill of 
Complaint in Equity No. 63936; copy of said Account Stated 
is also attached hereto as Exhibit B.) This Account Stated 
Contained the notation that it was after the H. & B. case. 

8— that at that time both the defendant Hill and one 
Price argued to the Court on the question of the Account 
Stated; 

9— that the written contract was admitted, and the Ac¬ 
count was admitted, and that the contention of Wood’s coun¬ 
sel at the time, as affiant understood it, was 

(a) that the w r ritten contract had been obtained by a fraud 
perpetrated on Wood some years earlier, when the contract 
was entered into, and that the fraud consisted of a false 
representation as to what it was expected that the fee in 
the H. & B. case would be in the event that the said case 
should be successfully terminated; and 

(b) that Wood had signed the Account Stated with some 
sort of reservation; 

10— that, at the trial table and in the presnce of the 
defendant Hill and before the Court, the affiant stated that 
the statements made by one Price that the conract had been 
obained by fraud were unqualifiedly false; 

11— that, at the trial table, in the presence of the defen¬ 
dant Hill, the affiant denied that he was associated with 
Wood on the H. & B case other than as set forth in the writ¬ 
ten contract, and he denied that the theory on which the 

H. & B. Case was won was invented, discovered or 

25 developed by Wood, and he denied that he owed Wood 
any part of the fee on the H. & B. case, and he pointed 

out that he had paid Wood the $5,000.00 as agreed and that 
Wood had accepted the same and entered into and signed 
the Account Stated. 
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Howe P. Cochran further makes oath and says that he 
never represented to Mr. Wood that the H. & B. fee was 
$30,000.00, and he never represented that $20,000.00 had to 
be paid to other lawyers, and he never represented to Wood 
that the fee received by him (Cochran) amounted to $10,- 
000.00; that he never represented to Wood that after deduct¬ 
ing expenses the fee was to be divided equally between him 
(Cochran) and Wood; and he says that the whole state¬ 
ment to this effect as made by the defendant Hill in the 
letter sued upon is a pure fabrication and an unqualified 
falsehood. 

Howe P. Cochran further makes oath and says that the 
arrangement between him and Wood was in writing, signed 
by both Wood and Him, and vras to the effect that if the 
statute case of the H. & B. was won Wood should be paid 
$5,000.00; and he further says that when the case was won 
he (Cochran) paid Wood the $5,000.00 as agreed, $3,000.00 
in cash and $2,000.00 in credit, and that Wood accepted the 
same, and entered into an Account Stated; and he further 
says that the amount of his (Cochran’s) fee and of his 
(Cochran’s) expenses was not in any way involved in the 
matter of the settlement with Wood. 

Howe P. Cochran further deposes and says that the H. 
& B. case was not “won on the point which Mr. Wood de¬ 
veloped” for Mr. Wood developed “no point”; and he fur¬ 
ther says that Mr. Wood did not discover the merits 
26 of the H. & B. claim, and did not work out the theory 
of the case. 

HOWE P. COCHRAN 
Plaintiff 


Subscribed and sworn to before me this 5th day of May, 
1939. 


WILLIAM H. PARSONS 
(Notarial Seal) Notary Public 


My Commission expires: Apr. 15,1944 
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27 Exhibit “A” 

Filed May 5, 1939 

Following is the fee arrangement between Mr. William 
N. Wood and Mr. Howe P. Cochran on the following cases 
for the division of fees received after the date of this agree¬ 
ment. 

On the Elm Mill, Inc., Mr. Cochran agrees to pay Mr. 
Wood one-half of what Mr. Cochran gets after all are paid. 

Mr. Charles Arthur Root, Mr. Cochran agrees to pay 
Mr. Wood one-sixth of the whole fee. The one-sixth is to 
be figured before Davis and Allen and Friedman are paid. 

On Brewster & Company and subsidiaries, Mr. Cochran 
agrees to pay Mr. Wood one half of what he gets, after all 
others are paid. 

On the F. C. Hubbell matter, both salary and statute 
points, Mr. Cochran agrees to pay Mr. Wood one-third of 
the whole fee or $1500.00 which ever is greater in place of 
any prior agreement. 

On Suncock Mills, Mr. Cochran agrees to pay Mr. Wood 
one-third of his share of the fee. 

On Murphy Iron Works case, Mr. Cochran agrees to pay 
Mr. Wood one-third his share of the fee. 

On Sanson Rowland Co. the fee is 12^i%, of which Mr. 
Wood is going to pay 2/5 to Mr. Cochran when and in case 
Mr. Wood collects. 

On the Standard Kid Company Mr. Wood agrees to pay 
Mr. Cochran one-half of his fee after payments to lawyers, 
etc., etc. 

On S. L. Agoos the fee is one-fourth plus 10% of the 
whole fee and Mr. Wood agrees to pay Mr. Cochran one- 
half of what he gets. 

On the Arthur Ryle case Mr. Wood agrees to pay Mr. 
Cochran one-half of his fee. 

On the Carbon cases, known as the Knapp cases, if they 
go through, Mr. Wood agrees to pay Mr. Cochran one half 
of three-quarters of the gross fee. One-quarter of the gross 
fee goes to Mr. Lash. 

28 On the Remington Rand case Mr. Wood agrees to 
pay Mr. Cochran one-half of his fee. 

On the Braden Estate Mr. Wood agrees to pay Mr. 
Cochran one-half of his fee which is 8-1/3%. 
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On H. & B. American Machine Company, if the statute 
point is won, Mr. Cochran agrees to pay Mr. Wood 
$5,000.00. This refers to illegal collection for 1917, 1918, 
and 1919, amounting to about $300,000.00. 

(signed) W. N. WOOD 
(signed) H. P. COCHRAN 


29 Exhibit B 

Filed May 5, 1939 

William N. Wood—Howe P. Cochran 
Advances by H. P. Cochran 
As of June 4, 1936. 

Principal 



Principal 

Interest 

Personal Loans to Mr. Wood 
Expenses on a/c’s—None in 

0 

$3,042.13 

particular 

92S.00 

480.14 

Traveling Expenses 

3,359.72 

2,561.57 

Davis-Winston-Campbell 

3,390.00 


Couzens 

546.98 

331.69 

Expenses direct to a/c 

3,088.06 

1,249.84 


$11,312.76 $7,665.37 

This is after the Standard Kid and H. & B. American 
Machine Company fees. 

(signed) OK 

W. N. WOOD. 


30 Supplemental Affidavit 

Filed June 26, 1939 

• • * 

District of Columbia, ss: 

Howe P. Cochran, being duly sworn, makes oath and 
says that the libelous letter sued upon was not interrogating 
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a witness and was not so understood by the addressee, and 
its purpose was to defame and damage the plaintiff Coch¬ 
ran and 

“to impress an attorney’s lien” 

upon funds due, or shortly to be due, the said Cochran; and 
he further says that the letter achieved that purpose, and 
that the H. & B. American Machine Company, of which 
E. L. Martin was vice-president, did in fact, upon the rep¬ 
resentation contained in said letter, hold up and refuse to 
pay to the said Howe P. Cochran $40,000, and that to this 
day the said H. & B. American Machine Company still 
holds up and still refuses to pay the said $40,000, all as a 
direct result of the libelous letter sued upon. 

Howe P. Cochran further states that he knows that at 
the time of the writing of the ibelous letter, Hill knew that 
there was a written contract between Wood and Cochran 
for the H. & B. American Machine Company work, and that 
that contract was an agreement to pay Wood $5,000 under 
certain circumstances, and that Hill knew that that $5,000 
had been paid, and that thereafter an Account Stated had 
been entered into between Wood and Cochran, and 
31 that Hill concealed all of these facts from the H. & B. 

American Machine Company when he wrote the libel¬ 
ous letter, and that Hill falsely represented in the libelous 
letter that the fee was to be divided equally between Coch¬ 
ran and Wood. 

Howe P. Cochran further says that at the time of the 
writing of the libelous letter in which Hill stated 

“Mr. Wood states that Mr. Cochran represented to him 
that there was a total fee of $30,000, of which 2/3 or $20,000 
had to be paid to other lawyers and that the fee received by 
Mr. Cochran amounted to $10,000 * * *” 

Mr. Hill knew that Mr. Wood had on the day before made 
a statement under oath that some other person and not Mr. 
Cochran, had made that statement to him (Wood). Howe 
P. Cochran says that Hill wrote the libelous letter sued 
upon attributing this statement to the plaintiff Cochran 
when he knew that even Mr. Wood, his client, attributed 
the statement to a third person. 
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Howe P. Cochran says that the defendant Hill put into 
the letter sued upon false and libelous statements well 
knowing when he wrote them that they were false and 
libelous. 

HOWE P COCHRAN 
Plaintiff. 


Subscribed and sworn to before me this 24th day of June, 
1939. 


(Notarial Seal) 


.JOHN F. A. BECKER 
Notary Public , D. C. 
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Memorandum 


July 5, 1939 

Motion of defendant for summary judgment overruled— 
Bailey, J. 


Order 

Filed September 12, 1939 

# # m 

Upon consideration of the Motion of Defendant for Sum¬ 
mary Judgment in the above-entitled cause, and upon con¬ 
sideration of the Points and Authorities submitted by coun¬ 
sel for Defendant and by the Plaintiff, and in accordance 
with my decision of Julv .3,1939, it is herebv, 

ORDERED, ADJUDGED and DECREED that the Mo¬ 
tion for Summary Judgment shall be, and it is, hereby over¬ 
ruled. 

By the Court, 

JENNINGS BAILEY 

Justice 

Seen 

E HILTON JACKSON 
of counsel for defendant 
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33 Order Allowing Special Appeal 

Filed December 4, 1939 

United States Court of Appeals for the District of 

Columbia 

No. 3166 Original. October Term, 1939. 

Law No. 89,174. 

Francis W. Hill, Jr., Petitioner, 
vs. 

Howe P. Cochran. 

On consideration of the petition for allowance of a spe¬ 
cial appeal from the order of the District Court of the 
United States for the District of Columbia entered on Sep¬ 
tember 12, 1939, by Mr. Justice Jennings Bailey, 

It is ordered by the Court that the petition be, and it is 
hereby, granted and a special appeal allowed as prayed. 

Per MR. JUSTICE EDGERTON, 
November 30, 1939. 

A true Copy, 

Test: 

JOSEPH W. STEWART, 

Clerk of the United States Court of 
Appeals for the District of Columbia 

(Seal) 

Bv C. NEWELL ATKINSON 
* 

Deputy Clerk 

34 Statement of Points Relied Upon by 

Defendant 

Filed December 18, 1939 

* # * 

The Points relied upon by the defendant are as follows: 

1. That the Court erred in overruling defendant’s Motion 
for Summary Judgment. 

2. That the letter forming the basis of the suit is a priv¬ 
ileged communication and the Court erred in denying the 
Motion for Summary Judgment. 




28 


HILL, JR. VS. COCHRAN. 


3. The record herein, that is, the declaration, the pleas 
and the affidavits show that the alleged defamatory state¬ 
ment is absolutely privileged. 

4. The record herein, that is, the declaration, the pleas, 
and the affidavits show that at least the alleged defamatory 
statement was uttered and published upon an occasion of 
qualified privilege and the plaintiff does not allege facts 
showing an abuse of said qualified privilege, that is, there 
is no affirmative allegation of excessive publication, no al¬ 
legation of violent or unnecessary abusive language, no al* 
legation that Wood, the client of the defendant, did not 
make the representations to the defendant herein, no alle¬ 
gation that the defendant Hill, who was acting in 

35 line of duty to his client, acted without proper cause 
and with express and actual malice. 

5. The record, together with the affidavits of the defen¬ 
dant, does not show that the plaintiff has a cause of action 
for damages on account of defamatory statements or other¬ 
wise. 

JOHN W PRICE 
E HILTON JACKSON 
Attorneys for Defendant. 


36 Designation of Record and Order for 

Transcript 

Filed December 14,1939 
* * # 

The United States Court of Appeals for the District of 
Columbia having entered an Order allowing a special ap¬ 
peal in the above matter and said Order having been filed 
herein on December 4, 1939, the defendant hereby requests 
the Clerk of the District Court of the United States for the 
District of Columbia to prepare, at defendant’s expense, 
transcript of record on appeal, including therein the fol¬ 
lowing papers and proceedings, namely: 

1. The Declaration. 

2. Pleas. 

3. Motion for Summary Judgment and Affidavit of Fran¬ 
cis W. Hill, Jr., in support of said Motion. 
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4. Affidavit of Howe P. Cochran and supplemental affi¬ 
davit of Howe P. Cochran. 

5. Memorandum of Court denying Motion for Summary 
Judgment. 

6. Order of Court denying Motion for Summary Judg¬ 
ment. 

7. Order of the United States Court of Appeals for the 

District of Columbia, allowing a special appeal. 

37 8. Minute entries showing the dates of filing of 
the following: 

The pleas, 

The Motion for Judgment, 

The Affidavit in support thereof, 

The Affidavit of Howe P. Cochran in opposition thereof, 

And of the supplemental affidavit of Howe P. Cochran. 

9. Copy of this Order of Designation. 

JOHN W PRICE 
E HILTON JACKSON 
Attorneys for Defendant. 

Copy rec’d this 14th day of Dec., 1939 

HOWE P. COCHRAN 
by B. STOCKVIS 

38 Plaintiff’s Designation of Record 

Filed December 18,1939 

* * # 

The Plaintiff, having been served with the Designation 
of Record and Order for Transcript by the defendant, here¬ 
by requests the Clerk of the District Court of the United 
States for the District of Columbia to include in the Tran¬ 
script of Record on Appeal, the following: 

1. Copy of minute entry to the effect that the defendant 
filed a demurrer to the declaration and that said demurrer 
was overruled. 

2. An entry to the effect that the defendant, after the 
overruling of said demurrer, filed a petition with the United 
States Court of Appeals for the District of Columbia, for 
the allowance of a Special Appeal and that said petition 
was denied by the said Court of Appeals. 
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3. Minute entry of Joinder of Issue. 

4. Copy of this Order of Designation. 

It is agreed that the Designation heretofore filed by the 
defendant, this designation and the statement of 
39 points relied upon by the defendant shall constitute 
the entire record. 

MARGARET F. LUERS, At¬ 
torney for Howe P. Cochran , 
Plaintiff. 

Copy Received: 

We agree to Plaintiff’s designation. 

JOHN W PRICE 
E HILTON JACKSON 
Attorneys for defendant. 


40 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 39, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 89174 at Law, 
wherein Howe P. Cochran is Plaintiff and Francis W. Hill, 
Jr., is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of December, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7560 Hill, Jr., Appellant, vs. 
Cochran. United States Court of Appeals for the District 
of Columbia Filed Dec 22 1939 Joseph W. Stewart, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 

October Term, 1939. 


No. 7560. 


FRANCIS W. HILL, JR, 

Appellant, 

v. 

HOWE P. COCHRAN, 

Appellee. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

The Statutory provision authorizing this appeal is 
Section 226 of the Code of Law for the District of Co¬ 
lumbia, (Title 18, See. 26). 

The pleadings filed herein are: Declaration (R. 1-8), 
Pleas (R. 8-14), Motion for Summary Judgment (R. 
14-15), which Motion was filed by the appellant, de¬ 
fendant below. The appellant, pursuant to Rule 56, 
Rules of Civil Procedure, filed an Affidavit with said 
Motion (R. 16-20). The appellee, plaintiff below, on 


9 


May 5, 1939, filed an Affidavit in opposition to said 
motion (R. 20-22), and thereafter, on June 26, 1939, 
without obtaining leave of Court, filed a further affi¬ 
davit (R. 24-26). The District Court of the United 
States for the District of Columbia entered an Order 
overruling said Motion for Summary Judgment (R. 
26). A petition was filed in this Court petitioning the 
allowance of a special appeal. This Court entered an 
Order allowing a special appeal (R. 27). 

Statement of Case. 

A special appeal was allowed by this Court from 
the Order of the District Court of the United States 
for the District of Columbia overruling appellant’s 
Motion for Summary Judgment. The question pre¬ 
sented is whether an attorney to whom a client has 
made representations, in connection with a case then 
pending, which representations were sworn to by the 
client in a return to a Rule to Show* Cause, has the 
privilege to write a letter to the party who is reported 
to know the facts, advising said party as to said 
representations and to make inquiry as to the true 
facts. 

Howe P. Cochran, appellee, filed in the District 
Court of the United States for the District of Colum¬ 
bia a suit against Francis W. Hill, Jr., appellant, in 
which suit the said appellee sought to recover Seven 
Hundred Thousand Dollars ($700,000.00) from the 
said appellant on account of an alleged libelous let¬ 
ter (R. 3-5). 

The letter forming the basis of the alleged libel is 
set out in the Declaration (R. 3-5). It was written 
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by the appellant to E. L. Martin, Vice-President, H. 
& B. American Machine Company. It states that 
William N. Wood and Howe P. Cochran, the appellee, 
represented the Machine Company which was awarded 
a judgment, in a case against the Government, of 
$244,468.56. The letter then sets out that Wood 
states that Cochran (appellee) represented that he, 
Cochran, received from the Machine Company a fee of 
Ten Thousand Dollars ($10,000.00) and that Cochran 
settled with him on this basis; that Wood and Coch¬ 
ran were associated together in other cases and that 
Wood had received a fairly substantial fee of which 
a part was due to Cochran; that Wood has just been 
advised that the information given to him by Cochran 
as to his fee arrangement with the Machine Company 
was incorrect, and that the fee was larger than rep¬ 
resented. The letter concludes by asking the Ma¬ 
chine Company to give full information as to said fee 
and by advising that Cochran, appellee, in this cause, 
had filed suit in the District Court for the District of 
Columbia against Wood, and that Judge John W. 
Price and the writer represent Wood in said cause. 

The appellant in this cause filed three pleas (R. 8- 
14). These pleas affirmatively show that the appel¬ 
lant is a member of the bar of the District Court of the 
United States for the District of Columbia; that, at 
the time of the writing of the letter complained of, the 
appellant, as attorney, represented said Wood in the 
case brought by the appellee against said Wood (R. 
11, 13), which case was then pending in said District 
Court. 

The appellant, pursuant to Rule 56, Federal Rules 
of Civil Procedure , filed a Motion for Summary Judg- 
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ment and an affidavit in support of said Motion (ft. 
16-20). This affidavit set forth the facts just stated, 
and alleged that the statements attributed in the letter 
to Wood, were in fact made by Wood, that Wood rep¬ 
resented said statements to be true and that, in an 
answer sworn to by Wood and filed in Court prior to 
the writing of the letter, substantially the same state¬ 
ments were made (R. 17, 18, 19). 

The appellee, pursuant to said Rule 56, filed an affi¬ 
davit (R. 20-22) in opposition to said Motion. 

The appellee, without leave or authority of Court, 
and it is believed, improperly, filed a supplemental 
affidavit and, though it is not known whether the Court 
gave any consideration to said affidavit, it is set out 
in the Record (24-26). 

The appellee, in the affidavits referred to above, al¬ 
leges he was only associated with Wood to the extent 
that Wood was his employee and denies that he rep¬ 
resented to Wood that his, Cochran’s, share of the 
H. & B. fee was only Ten Thousand Dollars ($10,- 
000.00), and denies that Wood was entitled to one-half 
of his share of said fee. 

In the supplemental affidavit (R. 24-26), appellee 
alleges that appellant Hill knew at the time he wrote 
the letter that there was a written contract between 
Wood and Cochran for the H. & B. American Machine 
Company work and that the contract provided for a 
payment of Five Thousand Dollars ($5,000.00) to 
Wood and that appellant Hill knew that Five Thou¬ 
sand Dollars ($5,000.00) had been paid and that an 
account stated had been entered into between Wood 
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and Cochran, and that Hill concealed all of these facts 
from the H. & B. American Machine Company, when 
he wrote the alleged libelous letter, and that appellant 
Hill falsely represented in the libelous letter that the 
fee was to be divided equally between Cochran and 
Wood. The burden of appellee’s affidavit is that 
at the hearing upon the Rule to Show Cause on March 
24, 1937, one day prior to the writing of the letter, he 
proved that he had a written contract with Wood as 
to the fees in question and that he had an account 
stated with Wood and that as the appellant, Hill, at¬ 
torney for Wood, knew of the plaintiff’s position, the 
said attorney for Wood could not make inquiry as to 
the facts represented by Wood to be true, that Hill 
must accept Cochran’s version of the facts as true; 
appellee then alleges that Hill acted maliciously. 
Wood denied the validity of said contract and of said 
agreement and contended and represented to appellant 
that the written contract had been obtained by fraud 
perpetrated on Wood and that the fraud consisted of 
a false representation by Cochran as to what it was 
expected that the fee in the H. & B. American Ma¬ 
chine Company case would be, and Wood contended 
that he had signed the account stated with reserva¬ 
tions. This is conceded in Appellee’s affidavit (R. 
21 ). 

There existed a material issue between Cochran and 
Wood as to the facts. Appellee Cochran contended 
that the amount of his fee in the H. & B. case was 
immaterial to Wood as Wood had agreed to accept a 
definite fixed sum in payment for his services. Wood 
contended that the definite fixed sum was based upon 
the representation that the total fee to Wood and 
Cochran would in fact be $10,000, whereas he had just 
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learned that Cochran had received more than $40,000, 
and that there was approximately Forty Thousand 
Dollars ($40,000.00) still due him (R. 18). 

Appellee’s supplemental affidavit alleges the letter 
was not written to interrogate a witness but to impress 
a lien (R. 24-25). The letter speaks for itself. It 
clearly sets out the representations made by Wood 
and asks for advice as to the accuracy of the same. 

The uncontroverted facts are: 

a. That prior to the writing by Hill, appellant, of 
the said letter, the appellee Cochran did file suit 
against Wood, in Equity Cause No. 63,936, in the Dis¬ 
trict Court of the United States for the District of 
Columbia, which suit was pending when the said letter 
was written. 

b. The appellant, Hill, prior to the writing of said 
letter appeared for said Wood in said cause and was 
representing said Wood in said cause when he wrote 
said letter; said Hill being a member of the bar of 
said Court. 

c. That prior to the writing of said letter, the said 
Wood advised said Hill that the statements set out in 
said letter were true. 

d. That on March 24,1937, a day prior to the writ¬ 
ing of said letter, an answer was filed in the above- 
mentioned Equity Cause, in behalf of Wood to a Rule 
to Show Cause which was issued upon the motion of 
said Cochran; that said answer was sworn to by 
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Wood, and in said answer the allegations contained 
in said letter with respect to the H. & B. American 
Machine Company were set out in more detail (R. 11). 

e. That Wood advised said Hill that he desired to 
file a cross-bill in the Cochran suit and desired to assert 
therein a claim, based on the facts set out as to the 
fee in the Machine Company case. 

f. That appellant Hill and Judge Price, as attor¬ 
neys for said Wood, had a conference with said Wood 
on March 25, 1937, in the office of said Hill, and said 
Hill, in conjunction with said Judge Price, in the pres¬ 
ence of said Wood, dictated said letter; that Wood re¬ 
quested the writing of said letter and stated the facts 
set out therein were true (R. 19). 

Hill alleged that he is advised that he had the right 
and that it was his duty, as attorney representing a 
client, to write said letter, to make an investigation as 
to the issues involved, and that the letter is a privileged 
communication, (R. 19). 

The defense of privilege is squarely presented to 
the Court; there is no issue as to the substantive facts 
which afford privilege; and there was no excessive or 
unnecessary publication. 

Question Involved. 

The question is, whether an attorney to whom a client 
has made representations in connection with a case 
then pending, which representations were sworn to 
by the client in a return to a Rule to Show Cause, has 
the privilege to write a letter to the party who is re- 
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ported to know the facts, advising said party as to said 
representations and to make inquiry as to the true 
facts. 

Statement of Points. 

The points upon which appellant intends to rely are 
as follows: 

1. That the Court erred in overruling appellant’s 
Motion for Summary Judgment. 

2. That the letter forming the basis of the suit is 
a privileged communication and the Court erred in 
denying the Motion for Summary Judgment. 

3. The record herein, that is, the declaration, the 
pleas and the affidavits show that the alleged de¬ 
famatory statement is absolutely privileged. 

4. The record herein, that is, the declaration, the 
pleas, and the affidavits show that at least the alleged 
defamatory statement was uttered and published upon 
an occasion of qualified privilege, and the appellee 
does not allege facts showing an abuse of said quali¬ 
fied privilege, that is. there is no affirmative allegation 
of excessive publication, no allegation of violent or 
unnecessary abusive language, no allegation that 
Wood, the client of the appellant, did not make the 
representations to the appellant, no allegation sup¬ 
ported by substantive facts that the appellant Hill, who 
was acting in line of duty to his client, acted without 
proper cause and with express and actual malice. 


5. The record, when considered with the affidavits, 
does not show that the appellee has a cause of action 
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for damages on account of defamatory statements or 
otherwise. 


Summary of Argument. 

1. Question of Privilege is to be determined by the 
Court. 

2. The occasion of the writing of a letter by an at¬ 
torney, representing a client in a pending case, to a 
prospective witness, setting out the statement made by 
the client, and asking for information of the prospec¬ 
tive witness as to the accuracy of such statement, is 
one of absolute privilege. 

3. Viewed in the light most favorable to the ap¬ 
pellee, the occasion was one of qualified privilege; the 
appellee does not make the necessary allegations and 
averments to show an abuse of such qualified privilege; 
there has been no forfeiture of the right to the protec¬ 
tion given by said privilege. 

Argument. 

1. The question of privilege is to be determined by 
the Court. 

This Court has so held in Melon v. Brewer. 57 App. 
D. C. 126, 18 Fed (2) 168; Cochran v. Couzens, 59 
App. D. C. 374', 42 Fed (2) 783; Young v. Young, 57 
App. D. C. 157, 18 Fed. (2) S07; National Disabled 
Soldiers’ League. Inc. v. Haan, 55 App. D. C. 243, 4 
Fed. (2) 436: Brice v. Curtis, 38 App. D. C. 304. 38 L. 
R. A. (X. S.) 69; and in Washington Times Company 
V. Hines, 55 App. I). C. 326. 5 Fed (2) 541. 
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2. The occasion of the writing of a letter by an at¬ 
torney, representing a client in a pending case, to a 
prospective witness, setting out the statements made 
by the client, and asking for information of the pros¬ 
pective witness as to the accuracy of such statement, 
is one of absolute privilege. 


Statements made in Court or in pleadings tiled in Court 

are privileged. 

In England the rule is settled that judges, counsel, 
parties and witnesses are absolutely exempted from 
liability in a libel or slander suit for words otherwise 
defamatory if published in the course of judicial pro¬ 
ceedings. 

The American rule is that such statements are ab¬ 
solutely privileged provided they are relevant to the 
issues, and the American courts hold that the parties 
must l>e given broad latitude with respect to their 
determination of the issues in a case. In Young v. 
Young, 57 App. D. C. 157, 18 Fed. (2) S07, the plain¬ 
tiff sought to recover for an alleged libelous state¬ 
ment appearing in a pleading; there the Court said 
that the construction should be liberal 

“and that the privilege should embrace any state¬ 
ment which might possibly be pertinent.” 

The consideration of the reason of privilege in mat¬ 
ters growing out of litigation was before the Court 
in Maulsbv v. Keif snider, G9 Md. 143, 14 Atl. 505. The 
necessity of such privilege is there set out most suc¬ 
cinctly. Counsel for the defendant there stated: 

“As early as James T it was said ‘A counsellor 
hath a privilege to enforce anything which is in¬ 
formed unto him by a client and to give it in evi- 
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ilence, it being pertinent to the matter in question, 
and not to examine whether it be true or false.’ 
Brook v. Montague, Cro. Jac. 30.” 


There the Court of Appeals, referring to the attor¬ 
ney, stated: 

“to subject him, the attorney, to actions of slander 
for everyone who may consider himself aggrieved, 
and for the costs and expenses of an harassing 
litigation, would be to fetter and restrain him in 
that open and fearless discharge of duty which 
he owes to his client, and which the demands of 
justice require. Not that the law means to say 
that one, because he is counsel in the trial of a 
cause, has the right, abstractedly considered, de¬ 
liberate! v and maliciously to slander another, but 
• •' * 

it is the fear that if the rule were otherwise, ac¬ 
tions without number might be brought against 
counsel who had not spoken falsely and malicious¬ 
ly. It is better, therefore, to make the rule of 
law so large that counsel acting bona fide in the 
discharge of duty, shall never be troubled, al¬ 
though by making it so large the others who have 
acted mala fide and maliciously are included.” 

Statements of counsel made out of Court but in connection 
with a pending case are privileged. 

The overwhelming authority supports the principle 
just stated. 

American Law Institute, Restatement of the Law, 
Torts, Vol. 3, Chapter 25, Section 586, covers this 
question; there it is stated: 

“An attorney at law is absolutely privileged to 
publish false and defamatory matter of another in 
communications preliminary to a proposed judicial 
proceeding, or in the institution of, or during the 
course and' as a part of a judicial proceeding in 
which he participates as counsel, if it has some 
relation thereto. Comment: 
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a. The privilege stated in this section is based 
upon a public policy of securing to attorneys as 
officers of the court the utmost freedom in their 
efforts to secure justice for their clients. There¬ 
fore the privilege is absolute. It protects the at¬ 
torney from liability in an action for defamation 
irrespective of his purpose in publishing the de¬ 
famatory matter, his belief in its truth or even 
his knowledge of its falsity. These matters are 
of importance only in determining the amenabil¬ 
ity of the attorney to the disciplinary power of the 
court of which he is an officer. The publication 
of defamatory matter by an attorney Is protected 
not only when made in the institution of the pro¬ 
ceedings or in the conduct of litigation before a 
judicial tribunal, but in conferences and other com¬ 
munications preliminary thereto. The institution 
of a judicial proceeding includes all pleadings and 
affidavits necessary to set the judicial machinery 
in motion. The conduct of the litigation includes 
the examination and cross examination of wit¬ 
nesses, comments upon the evidence and argu¬ 
ments both oral and written upon the evidence, 
whether made to court or jury. 

b. Prosecuting attorneys. The rule stated in 
this Section is applicable to attorneys who par¬ 
ticipate in judicial proceedings whether civil or 
criminal. It protects a prosecuting attorney as 
well as a defense attorney in a criminal action. 
So too, it affords protection to a prosecuting at¬ 
torney while conducting an investigation before 
a grand jury and this is so irrespective of the out¬ 
come of such investigation. 

c. Relation of statement to proceedings. The 
privilege stated in this Section is con lined to state¬ 
ments made by an attorney while performing his 
function as such. Therefore it is available only 
when the defamatory matter has some reference 
to the subject matter of the pending litigation, 
although it need not be strictly pertinent or rele¬ 
vant to anv issue involved therein. Thus, the 
fact that the defamatory publication is an unwar¬ 
ranted inference from the evidence is not enough 
to deprive the attorney of his privilege. So too 
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the publication of defamatory matter in a question 
to a witness may be within the privilege although 
the question is withdrawn or the witness is direct¬ 
ed by the judge not to answer it. On the other 
hand, the privilege does not cover the attorney’s 
publication of defamatory matter which has no 
connection whatever with the litigation. 

d. Judicial proceedings include all proceed¬ 
ings before an officer or other tribunal exercising 
a judicial function, as to which see Sec. 58b, Com¬ 
ments cand f.” 

The question of privilege in connection with judicial 
proceedings is treated in 123 Am. St. Reps, at page 
633. The authorities are reviewed and the author dis¬ 
cusses the necessity for the rule of privilege in con¬ 
nection with judicial proceedings, and states that the 
protection not only covers actual court proceedings 
but also 

“inquiries and disclosures proper and often in¬ 
dispensable to the discovery of facts upon which 
the cause of action or defense is to be founded.” 

The author further states: 

“It would be idle to hold that parties and their 
counsel are privileged in the course of judicial 
proceedings as to statements made by them and 
relevant thereto, and yet that they could not prose¬ 
cute inquiries and procure testimony necessary 
to support their cause of action or defense, or 
that a witness is privileged in statements made 
while under examination as such but is liable for 
disclosing to the parties or counsel matters to 
which he so testified. Hence, whether the pro¬ 
posed proceeding is to be civil or criminal, one 
who is called upon for any information relative 
thereto may freely answer, and though his answer 
if not connected with such a procedure, might sub¬ 
ject him to an action for libel or slander, such 
cannot be the case when he merely discloses what 
he will testify to if called at the trial.” 
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To the same effect is a decision of the Court of 
Appeals of New York in Youmans v. Smith, 153 X. Y. 
214, 47 X. E. 2G5. There an attorney had certain ques¬ 
tions printed and numerous copies were sent out to 
various persons who were subpoenaed to appear as 
witnesses. The Court quoted from the decision of 
Marsh v. Ellsworth, 50 X. Y. St. 309, 21 X. Y. Supp. 
501, and stated: 

“A counsel or party conducting judicial pro¬ 
ceedings is privileged in respect to won Is or writ¬ 
ings reflecting injuriously upon another, when 
such words and writings are material and per¬ 
tinent to the question involved. * * * Within such 
limit the protection is complete, irrespective of 
the motive with which they are used; but such 
privilege does not extend to matters having no 
materiality or pertinency to such questions.” 

The Court then stated that where matter is put forth 
by counsel in the course of judicial proceedings that 
“may possibly be pertinent’* the Courts will not 

“so regard it as to deprive its author of his priv¬ 
ilege because the due administration of justice re¬ 
quires that the rights of clients should not be im¬ 
perilled by subjecting their legal advisors to the 
constant fear of suits for libel or slander. (Citing 
cases).” 

The Court further pointed out that it was the duty 
of Mr. Bell, the attorney, to make adequate preparation 
for trial, 

“and to anticipate, as far as he could, what ques¬ 
tions the referee might allow to be asked both on 
direct and cross examination during an investiga¬ 
tion wide in its scope in any event and which 
through liberal ruling of the referee* and tin* fail¬ 
ure to object by counsel for the defendant might, 
embrace almost any question reflecting light upon 
private character. He could draft ‘questions to 
be asked,’ so as to adapt them to the changing 
phases of such a trial, and submit the list to wit- 
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nesses for consideration and reflection before they 
went upon the stand.” 

The Court held that the drafting and printing of the 
questions were privileged and protected the attorney. 

The privilege .just referred to applies to pleadings 
filed in court or to statements made in the courtroom 
and also to statements or writings made outside of the 
courtroom but pertinent to the issues in the pending 
case. 


In Craig v. Burriss, 4 Penn. (Del.) 156, the same 
question was before the Court. There the statement 
of which complaint was made was uttered after the 
plaintiff's arrest, but outside of the office of the Jus¬ 
tice of the Peace and not during a trial. The Court 
held that it was a privileged occasion and the state¬ 
ments were pertinent to the issues involved. 


A case precisely in point is Watson v. Jones, 74 L. 
J. R. C. 151: 1905 L. Rs. App. Div. 480; 93 L. T. 49. 
There the action was brought for libel based on state¬ 
ments made by a witness in the witness box, and for 
the same statements which were alleged to have been 

made bv the witness to the attornev. The Court stat- 
• * 

ed that statements made in connection with judicial 
proceedings were absolutely privileged and added that 

“the ingenious suggestion lias been made that al¬ 
though it is true that a witness is protected from 
an action in respect of evidence actually given in 
the court of justice, yet no such protection exists 
in respect of his attendance before the solicitor 
at what is called, apparently, in Scottish law his 
precognition—what we call the interview between 
the witness and the solicitor who takes from him 
what we call the proof—that is to say reduces to 
writing the evidence which the witness is about 
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to give. One very serious element of difficulty 
which those who insist upon such a liability have 
to meet is manifest—namely, that in the whole 
course of diligent inquiry that the learned counsel 
on both sides have made into this matter they have 
not found that such liability has ever been sought 
to be established before.” 


The Court there clearly set out the necessity of 
counsel investigating the case, and stated that the 
same privilege which applied to statements in the 
courtroom applied to inquiries in connection with the 
investigation. 


The same question was before the court in Munster 
v. Lamb, 11 Q. B. Div. 5S8, 52 L. J. Q. B. 726, 49 L. T. 
252, 32 W. L. 248. There Brett, M. P., stated: 

“For the purpose of my judgment 1 shall as¬ 
sume that the words complained of were uttered 
by the solicitor, maliciously, that is to say, not 
with the object of doing something useful toward 
the defense of his client. I shall assume that the 
words were uttered without any justification or 
even excuse, and from the indirect motive of per¬ 
sonal ill will or anger toward the prosecutor, aris¬ 
ing out of some previously existing cause; and 1 
shall assume that the words were irrelevant to 

everv issue of fact which was contested in the 
♦ 

court where they were uttered. Nevertheless, 
inasmuch as the words were uttered with reference 
to and in the course of a judicial inquiry which 
was going on, no action will lie against the 
defendant, however improper his behaviour may 
have been. The rule is founded upon public pol¬ 
icy. With regard to counsel the question of malice 
bona fide and relevancy cannot lx* raised. The only 
question is whether what is complained of has 
been said in the source of the administration of 
the law. If that be so, the case against counsel 
must be stopped at once. No action of any kind, 
uor criminal prosecution can be maintained 
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against a defendant when it is established that the 
words complained of were uttered by him as coun¬ 
sel in the course of a judicial inquiry.” 

On the foregoing authorities it is submitted that the 
publication was one made in connection with a judicial 
proceeding and was one of absolute privilege. 

The defendant, of necessity, having undertaken the 
representation of Wood, was under the absolute duty 
to write the letter of which complaint is made, so as to 
make inquiry as to the facts represented by his client 
to be true. The defendant had the right and it was 
his duty to go to the office of a nearby prospective 
witness, to state verbally the situation and to inter¬ 
rogate the witness as to the true facts. Having this 
right and this duty, it follows, of necessity, that where 
the witness is in another city, the defendant had the 
right and it was his duty to communicate with said 
witness by letter or in anv other manner which did not 
give excessive publication to the communication. 


Two local cases which were decided recently throw 
light upon tlie issues in this ease. See Cooper v. 
O’Connor, 09 App. 1). (’. 100, 09 Fed. (2) 135, and 
Booth, ct al. v. Fletcher. 09 App. I). C. 351, 101 Fed. 
(2) 676. 

In the case of Cooper v. O’Connor, the Court at page 
105, (D. C. App.) stated: 

“Hence, the officer is entitled to the protection 
which the law throws about him. not because the 
law is concerned with his personal immunity but 
because such immunity tends to insure zealous and 
fearless administration of the law.” 
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At Page 106, the Court continued: 

“The reason now given for the rule is simply one 
of public policy. ‘Otherwise the perfect freedom 
which ought to exist in the discharge of public 
duty might be seriously restrained, and often to 
the detriment of the public.’ ” 

The Court, at Page 107, further continued: 

“As was pertinently said in an English case: 
* * * * Does an action lit* against a man for ma¬ 
liciously doing his duty? I am of the opinion that 
it does not: * * Dawkins v. Raulct, E. R. 5 
Q. B. 94, 114.” 


3. Viewed in the light most favorable to the appel¬ 
lee, the occasion was one of qualified privilege; the 
appellee does not make the necessary allegations and 
averments to show an abuse of such qualified privi¬ 
lege; there has been no forfeiture of the right to the 
protection given by said privilege. 


The appellee in his first affidavit does allege that 
the statement made by Hill as to the agreement be¬ 
tween Cochran and Wood is false, and in his supple¬ 
mental affidavit does allege the existence of a written 
contract between Wood and Cochran as to tin* II. & B. 
fee, that said contract provided for a fee of Five 
Thousand Dollars ($5,000.00) to Wood, and alleges that 
this fee had been paid and that an account stated had 
been entered into and that Hill knew these facts. Tt 
must be borne in mind that Hill’s client. Wood, con¬ 
tended that the agreement as to the Five Thousand 
Dollars ($5,000.00) fee was obtained through the 
fraudulent representation on the part of Cochran that 
the fee to him in the II. & B. case would be Ten Thou¬ 
sand Dollars ($10,000.00) (R. 21), whereas in fact it 
was approximately Eighty Thousand Dollars ($S0,- 
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000.00) (R. 18). There was a sharp controversy be¬ 
tween Wood and Cochran as to these material facts; 
there was a duty on the part of Wood’s attorney to 
make inquiry as to the accuracy of said facts. 

Where the occasion upi>ears from the pleadings to 
be at least qualified privilege, allegations of the plead¬ 
er that thev are false and malicious are mere conclu- 
sions, and are not adequate to authorize these con¬ 
clusions. 

Our Court of Appeals in Young v. Young, 57 App. 
I). C. 157, 18 Fed. (2) 16S, held that a demurrer did 
not admit the allegation that the article complained 
of was immaterial, irrelevant and impertinent to the 
issues involved in the case in which the allegations 
were filed. 

A case more specifically in point is that of Locke, v. 
Mitchell 7 Cal. (2) 599, 61 Pac. (2d) 922. There a 
general demurrer was filed and was sustained without 
leave to amend. The complaint alleged that plaintiff’ 
was an attorney and had acted as advisor to many of 
the cities of the League of California Municipalities. 
The letter was written to the Secretary of the League 
and charged the plaintiff with embezzlement. The 
court held that the face of the letter, made a part of 
the pleading, disclosed a clear case of qualified priv¬ 
ilege. The complaint there alleged that the defendant 
maliciously composed a libel and that the statements 
were false, malicious and scandalous. At page 924 
the court stated: 

“The allegation that the article was ‘malici¬ 
ously published' would seem to be a mere conclu¬ 
sion of the pleader, unless the article itself lends 
support to such conclusion.’' 
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To the same effect is Hollis v. McCammon, Morris 
and Pickens, (Tex. Civ. App.) 86 S. W. (2d) 652. There 
the declaration alleged that the charges were fraudu¬ 
lently, falsly, maliciously, wantonly, and wilfully pub¬ 
lished and tin* Court held that the general demurrer 
did not admit these allegations; that the pleadings as 
a whole disclosed that the article was at least entitled 
to a qualified privilege and that there was no abuse 
of this privilege. 


In Bass v. Matthews, 60 Wash. 214, 124' Pac. .‘184, 
a suit was brought for libel by a minister against the 
Committee who made a report. The Court, at page 
285, stated: 


“The report upon its face is 
in good faith that it disproves 
may he alleged in the complaint. 


so clearly made 
whatever malice 


The letter in question, in the instant case, was only 
mailed to one person, namely, the addressee. There 
was, therefore, no abuse as to excess publication. The 
wording of the letter refutes any mere charge of mal¬ 
ice. It sets out that the controversy existed between 
two persons who were formerly associated together; 
that the appellee Cochran had already filed suit against 
Wood, claiming that Wood had received a fee and had 
failed to account; that on the other hand Wood claim¬ 
ed that Cochran had failed to account to him. Wood, 
for the full amount of the fee due in the II. & B. Amer¬ 
ican Machine Company case. The letter did not con¬ 
tain any personal criticism of Cochran, other than such 
as flowed from and as a result of the mere statement 
of Wood's contention. In other words, the letter was 
pertinent and relevant to the matter in controversy, 
related solely to that, and did not in any way go be¬ 
yond the necessities of explaining that situation. 
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Where an occasion of qualified privilege exists, the 
plaintiff must prove that the allegation complained of 
was false; the mere proof of this, however, does not 
give the plaintiff a cause of action; the plaintiff must 
allege and must prove that the defendant acted with 
express malice in fact and without probable cause. If 
the defendant acted without express malice the plain¬ 
tiff cannot recover. If the defendant acted with prob¬ 
able cause in the performance of a duty the appellee 
cannot recover regardless of malice or lack of malice 
on the part of the defendant. See Locke v. Mitchell, 
7 Cal. (2) 599, G1 Pac. (2d) 922; Hollis v. McCammon, 
Morris and Pickens, (Tex. Civ. App.) 86 S. W. (2d) 
652; Strode v. Clement, 90 Va. Reps. 553, 19 S. E. 
177; Spill v. Maulo, I.. R. 4 Excli. 232, 38 L. J. Ex. 138, 
20 L. T. 675; Bass v. Matthews, 69 Wash. 214, 124 Pac. 
384; Melcher v. Beeler. 48 Colo. 233,110 Pac. 181 ; llau- 
nev v. Trost, 34 La. Ann. 1146; Henrv v. Moberlv, 33* 
X. E. 981, 6 Ind. App. 490; Howard v. Thompson, 21 
Wendel 319: Boxsius v. Freres, L. R. 842, 1 Q. B. Div. 
(1894) 63 L. J. Q. B. 401, 70 L. T. 368; Hemmens v. 
Nelson, 138 X. V. 517; 34 X. E. 342; Andrews v. Gardi¬ 
ner, 224 X. Y. 440, 121 X. E. 341; Maurice v. Worden, 
54 Md. 233, 39 A. R. 384. 


In Howard v. Thompson, supra, the court held that 
the occasion was qualifiedly privileged and that in such 
case the plaintiff must 

“show not only malice but want of probable cause 
the same as if the action had lx»en technically for 
malicious prosecution; The evidence established 
no publication at large, none in the newspapers, 
no reading to the neighbors. The letters were 
addressed to the official having the power, and 
on whom rested the duty to remove, if the cause 
assigned were found by him to be true, and they 
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were forwarded directly to him. Nothing imper¬ 
tinent can be imputed to them.” 

Conclusion. 

It is respectfully submitted that a lawyer, employed 
in a case pending in Court, has the right and the duty 
to investigate facts alleged by his client to be true; 
that as a matter of public policy, not for the protec¬ 
tion of the lawyer, but for the protection of the pub¬ 
lic, the attorney must be free to carry on the investi¬ 
gation without fear of the plaintiff in the pending 
cause bringing suit against the attorney and claiming 
damages on account of an alleged libelous statement 
consisting solely of an inquiry by the attorney as to 
the correctness of the allegation made by his client; 
that the litigants are in a disagreement as to the facts 
should not and cannot bar the attorney from investi¬ 
gating the same. If this protection is not afforded, 
the practice of the law will be a hazardous profession 
and as a result, the client would suffer from a failure 
to have the facts fully investigated. It is necessary 
for the Court, while performing its official duties, to 
be free of claims based on libel, and for exactly the 
same reason, it is necessary that an attorney em¬ 
ployed in a pending case, be free of such a claim. 

When Mr. Cochran sued Wood, he, Mr. Cochran, 
invited investigation as to all the controversies exist¬ 
ing between him and Wood. Based on public policy, 
the occasion was one of absolute privilege. 

Without conceding for a moment that the occasion 
is not one of absolute privilege, yet it is believed that 
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even the plaintiff must admit that it is one of qualified 
privilege. 

In the case of qualified privilege, the plaintiff, in 
order to recover, must show an abuse of such privilege. 

The mere allegation of the plaintiff that the statement 
made was false or malicious is insufficient to show 
abuse. The Court must consider the relationship of 
the parties, the nature of the communication and the 
extent of the publication. Based upon these facts, the 
Court must decide whether or not there has been an 
abuse of the privilege. Certainly in this case, there is 
no abuse of such privilege. The letter was written 
to only one person, it refers to the dispute which ex¬ 
ists between Mr. Cochran and Mr. Wood, to the pend¬ 
ing suit between the parties and then states Wood’s 
contentions and asks for information. The letter and 
the circumstances all negative that the act was malici¬ 
ously done, but on the contrary, the whole picture dis¬ 
closes that the appellant was acting in accordance with 
the duties of a member of the bar. 

It is respectfully submitted that the Order of the 
Lower Court denying the Motion for Summary Judg¬ 
ment should be reversed and the Cause should be re¬ 
manded with direction that judgment be entered for 
the appellant. 

Respectfully submitted, 

I 

JOHN W. PRICE, 

E. HILTON JACKSON, 

Attorneys for Appellant , 

Washington, D. C. 



